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Welcome 

Case Law

R v EGS Ltd

How to describe the risk 
addressed by HSW 74, s 2 and 3?

Case background

9 year old child killed when head trapped between wall 
and gate

Control button on inner side of pillar

Gap between gate and pillar narrowed as gates 
opened (160mm to 110mm)

EGS had supplied the control system and were aware 
of the gap issue 

Other contractors also involved

Crown Court deliberation

• The judge agreed with the defence, ruling that 
there had to be a material risk "which any 
reasonable company in the defendant's position 
would appreciate and take steps to guard 
against".

• the prosecution could not "satisfactorily establish 
a connection between the conduct of EGS and 
the accident or that the risk was foreseeable ... 
or that it should have been foreseeable"

The prosecution alleged, amongst other things, that the 
fatality had arisen as a result of the location of the egress 
button designed and installed by EGS.  The location of the 
egress button and the fact that there was a gap large 
enough for someone to reach the button raised a prima 
facie case of a breach of S3(1) without more

The Court of Appeal ruled that, where an employer has 
been charged with offences under Section 2 or 3 of the 
Health and Safety at Work Act 1974 (HSWA), the 
prosecution do not have to prove that the risk was either 
appreciable or foreseeable, but only that it was not fanciful 
or was more than trivial.

Appeal Court deliberation
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Was the risk

Material?
Appreciable?
Foreseeable?
Fanciful?
Trivial?

Risk Case background

• 5 year old child killed when crushed 
between wall and a sliding gate

• Equipment installed by property developer
• Owner occupied residential development 

• Site grounds and gates maintained by a 
housing association

Was the risk

Material?
Appreciable?
Foreseeable?
Fanciful?
Trivial?

Risk

Chilcott 
V

Thermal Transfer 

Sub-contractors TAAG undertaking platform steelwork
Both Thermal Transfer and TAAG agreed a method 
statement and risk assessment document for the work
Employee of TAAG fell through a hole in the platform and 
broke his ankle
HSE inspector issued a Prohibition Notice. Contravention 
identified was a failure to plan work at height
Thermal Transfer appealed against the Notice to the Bristol 
Employment Tribunal
Tribunal cancelled the Prohibition Notice.
Mr Chilcott appealed to the High Court on the grounds that 
the Tribunal had erred in law

Case background
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High Court deliberation
• The High Court, on the invitation of both parties, adopted the 

provisional view expressed by Sullivan J in Railtrack plc v Smallwood 
[2001] ICR 714, namely that a Tribunal hearing an appeal against a 
notice was not limited to reviewing the genuineness and/or the 
reasonableness of the Inspector's opinions, but was required to form 
its own view, paying due regard to the Inspector's expertise.

• The Judge in allowing the appeal declined to remit the matter to the 
Tribunal for a fresh hearing. Instead he confirmed cancellation of the 
Notice 

• He decided that Mr Chilcott's concerns were with the lack of 
supervision that meant the method statement was not  being 
adhered to . The Notice however stated that the contravention was 
a failure to plan work at height .

A tribunal can consider information that was not known to the 
inspector at the time the notice was issued, regardless of 
when the information became known. In effect, the High 
Court said that in an appeal against an enforcement notice, 
the whole picture can be looked at rather than the restricted 
view that the inspector may have had.
If served with a notice consider what information was made 
available to the Inspector or Officer at the time the notice was 
issued.
Be prepared for unannounced visits from enforcement 
officers
Check the specific wording on the notice as it may provide 
grounds for appeal

Implications

Source HSE

2009/10

16

The figure for the number of workers fatally injured in 
2009/10 is 152, and corresponds to a rate of fatal injury of 
0.5 per 100 000 workers. 

The rate of fatal injury for 09/10 represents a statistically 
significant decrease compared to the average rate for the 
previous five years. 

Given that these statistics are based on a count of events 
that are rare, they are highly subject to chance variation 
from one year to the next. 

Summary of fatalities for 2009/10

When using  data to make inferences about change, it is 
necessary to look at trends over a number of years. 

Adding the 2009/10 data into the time series reinforces 
an underlying downward trend. 

This is 31% lower than the average for the past five 
years (220). 

70 members of the public fatally injured in accidents 
connected to work in 2009/10 (excluding railways-
related incidents).

From Eurostat data we can see that the fatal injury rate for 
Great Britain is consistently one of the lowest in Europe.

The data can be found on the Eurostat website [3]. From 
the ‘Data Navigation Tree’ select ‘Population and social 
conditions’; then ‘Health’; ‘Health and safety at work’; 
‘Accidents at work’.) 
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121,430 reported, made up of:

Major Injuries - 26,061 (101.5/100,00)

Over 3day injuries – 95,369 (371.5/100,00)

The Labour Force Survey (LFS) estimates 43% under 
reporting. This is close to the 08/09 figure but still shows a 
downward trend over previous years.

09/10 Injuries reported under RIDDOR

The headline figures are:
1.3 million people working during the last year suffering 
from, what they believe, is a work related ill-ness. 

555,000 of these were new cases during 09/10

1.2 million people who worked during the last year were 
suffering from an illness (long standing as well as new 
cases) they believed was caused or made worse by their 
current or past work. 

551 000 of these were new cases.

Ill-health 09 /10

Ill-health 08 /09

Each year thousands of people die from work-related 
diseases mainly due to past working conditions. 

An estimated 8000 cancer deaths in Britain each year are 
attributable to past exposure to occupational carcinogens. 

Around half of these are asbestos related (including 
mesothelioma). 

Research to estimate the number of cancers that result 
from current working conditions is underway.

Fire (Regulatory Reform) Act 
Prosecutions

Big Fines
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On the 26th April 2009 a fire broke out at its Oxford 
Street branch, probably in a store room on the second 
floor which resulted in a chaotic evacuation of some 400 
people, (150 through the New Look store) the closure of 
part of Oxford Street for two days, and the eventual 
demolition of the building.  No one was hurt.

New look  - Oxford street London 
A failure to carry out a suitable and sufficient assessment of 
the risks to which relevant persons were exposed, for the 
purpose of identifying the fire precautions needed to comply 
with the requirements and prohibitions imposed by the 
Order, contrary to Article 32(1)(a) and Article 9; 

a failure contrary to Article 32(1)(a) and Article 21(1) to 
ensure that its employees were provided with adequate 
safety training. 

They pleaded guilty.  The Judge imposed a fine of 
£250,000.00 in respect of the first count, and £150,000.00 in 
respect of the second count, plus costs of £136,000.  The 
company appealed the size of the fine.

New look  - Prosecution 

Tesco paid £95,000 for fire safety law breaches and 
£24,000 costs (2010). Tesco pleaded guilty to failing to keep eme rgency exits clear 
(£20,000 fine); failing to keep an emergency route clear (£20,000); two counts of fire doors 
being wedged open (£20,000 each) and storing flamma ble materials under an emergency 
stairwell (£15,000). 

Shell international - Serious fire-safety failings have 
resulted in Shell International being fined £300,000 with 
£45,000 costs at Inner London Crown Court (2009). Blocked escape 
routes and fire exits, defective fire doors and exc essive fire loading.

The Co-operative Group was fined £210,000 after 
pleading guilty to six breaches of fire safety legislation at 
Southampton Crown Court (2007). Failed to keep the rear emergency exit 
doors unlocked, had fitted a lock on the exit doors  that required a security code - making the 
exit harder to open in an emergency.  In addition, the fire alarm call point was found to be 
obstructed and the alarm had not been tested regula rly, and the store's manager was not 
instructed in fire safety.

Other Significant Cases

The new coalition 
government - where is H&S 

headed

The new coalition government - where is H&S 
headed

Common Sense – Common Safety

Lord Young's review - Terms of reference

To investigate and report back to the prime minister on the rise 
of the compensation culture over the last decade, coupled with 
the low standing that health and safety legislation now enjoys 
and to suggest solutions

Following the agreement of the report, to work with 
appropriate departments across government to bring the 
proposals into effect

Recognises that “good health and safety is vitally important”

Makes clear the so-called compensation culture is a problem of “perception
rather than reality”,

Seeks to tackle problems with the compensation system (e.g. restrict advertising)
and to give employers and schools more help with compliance

Recognises the need for H&S practitioners to be well-qualified and experienced

Wants insurers to bring in a code of practice, so beneficial activities aren’t
unnecessarily curtailed

Wants more transparency about local authority decisions and for the public to be
able to appeal against these

Positive attributes of the report
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Potentially lessens RIDDOR reporting requirements

Exempts employers from risk assessments for their ‘low
hazard’ home workers and also, certain self-employed;

Abolishes the Adventure Activities Licensing Authority
Doesn’t tackle the need for better education and
management skills

Doesn’t tackle the media head-on or make any
recommendations about future conduct

Doesn’t tackle the insurance industries approach to pay out
automatically on low value claims (irrespective of blame)

Concerns from the report

Corporate manslaughter

Cotswold Geotechnical 
Holdings Ltd

First case completed

Peter Eaton, the sole director of Cotswold Geotechnical 
Holdings, and the company were charged under the 
Corporate Manslaughter  and Corporate Homicide Act 2007, 
as well as charges under sections 37 and 33 of the Health 
and Safety at Work, etc. Act 1974, respectively.

Peter Eaton and his company, Cotswold Geotechnical 
Holdings Ltd, appeared before the court in June 2010.

Later following submissions in private, Mr Justice Field 
directed that the case be adjourned to October 2010.

The Judge then directed that the case against Mr Eaton be 
stayed.

Case relates to the death of geologist 
Alexander Wright in September 2009. 

Mr Wright, 27, was gathering soil 
samples in a trench 3.5m deep on this 
site in Brimscombe, Stroud when it 
collapsed on him.

The geology graduate, from 
Cheltenham, was declared dead at the 
scene. 

Rescue workers took over two days to 
recover his body from under several 
tonnes of mud.

Outcome

£385,000 fine

Payable over 10 years

No order for costs

No publicity order (15.02.10)

Has the case really tested 

the roles of senior management

Grossness the reverse burden of proof

36

Competency in the Health and Safety 
Profession
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Lord Young

“We cannot allow untrained, unqualified and 
inexperienced consultants loose on the business wor ld 
– and we won’t.”

Unqualified health and safety consultants are a target of 
Lord Young, with steps already under way by IOSH, the 
CIEH, the HSE and other safety bodies to accredit this 
strand of the profession in a bid to build confidence in 
health and safety advice given out to businesses.

IOSH has been lobbying for safety consultants to be 
licensed or accredited since 2003. 

‘cowboy consultants’ have given health and safety a bad 
name with ridiculously OTT advice. And, worse, we believe 
that unqualified advice can lead to lives being put at risk.

We see the scheme as setting the standard for competent, 
qualified and experienced health and safety consultants, 
and helping to restore confidence in health and safety.”

IOSH Chief Executive said:

The apparent majority of cases giving rise to recent 
concerns, including this governmental review, reflect to some 
extent the misjudged or overzealous application of health and 
safety regulations 

Examples of these have been well publicised by journalists: 
cancelled community events 

• excessive constraints on outbound school trips
• Pancake day race cancelled

May be appropriate to restrict the scope of health and safety 
regulation to those in employment and to exclude wider 
issues for which other formats of statutory provision may be 
more appropriate.

Comment from BOHS

“It is vital that employers can not only get access to 
reliable and proportionate advice on health and safety 
but that they can also have confidence in those advising 
them,  

the accreditation scheme will help to do this as well as 
dealing with the perception that some consultants are 
giving inappropriate advice. 

This is a key part of the effort to restore the reputation of 
health and safety”.

IIRSM Chairman Keith Scott said

Competence of the enforcers is to be ensured by use of the 
Regulators Development Needs Analysis (RDNA) toolkit. 

Use of the toolkit will become mandatory for local 
authorities in 2011

The principles should be applied universally to ensure 
sensible risk management by all those engaged in health 
and safety.
Businesses should be assured of accurate, proportionate 
(i.e. competent) advice from any consultants they employ.
Therefore, assessment of core competencies for 
accredited health and safety advisers, regardless of 
background, is required.

The CIEH view Final Thoughts

There is broad support for a register of safety consultants 
from safety professionals, safety organisations and industry.

Where companies are appointing managers/ advisors they 
also need to ensure competence. 

All employees must be competent for what they are 
involved in in the work place.

Where this is the case we will get good proportionate risk 
management practice.

This will result in the right culture being developed and 
maintained, delivering good standards of Health and Safety 
practice and compliance.
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Anyone involved in the provision of Health and Safety 
advice, support and services must be appropriately 
competent for their level and field of operation.

Individuals offering consultancy services must belong to an 
appropriate specialist health and safety professional body, 
one that operates a rigorous qualification scheme, has 
formal assessment systems, and ensures continuous 
professional development (CPD). 

Accreditation in this Profession needs to ensure

Questions and 
Discussion


